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   IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, 
SONITPUR AT TEZPUR

PRESENT  :    Sri M. Kalita,
Assistant Sessions Judge, 
Sonitpur, Tezpur.

SESSIONS CASE NO. 216 OF 2009

GR Case No. 2110/ 2008

Under Section 366 of Indian Panel Code

State of Assam   …………….   Complainant

–Versus –

Md. Abdul Hakim,
Son of Md. Abdul Munnaf,
Village- Murhateteli,
PS – Tezpur
Dist – Sonitur, Assam ………….           Accused Person

       

ADVOCATES APPEARED:

For the State : Sri Mahendra Bora, 
Additional Public Prosecutor

For the accused person     :          S. Khan,
Advocate

 
  Date of evidence :   10– 06– 2010, 02– 08– 2010

28– 09– 2010,12– 04– 2011
09–05-2011, 24-10-2011,
01– 02– 2012 & 09-05-12.

Date of Argument : 14– 06 – 2012 

Date of Judgment :  28– 06 – 2012
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J   U  D  G    M   E  N   T

1. The case record reveals  the  prosecution story  as 

thus : 

The  informant  Sri  Dilip  Das  lodged  the  written 

ejahar before Tezpur Police Station on 11-12-2008 against the 

accused person stating inter-alia that the victim who was his 

daughter  was  reading  in  Class  VIII  in  the  Tezpur  Loknayak 

Amiya Kr. Das School. And on the date of occurrence at about 

8:30  a.m.  while  the  victim  was  going  to  said  school  for 

appearing  in  annual  examination  then accused who was the 

resident of Murhateteli of Tezpur town kidnapped her. 

The  informant  lodged  the  written  ejahar  on  the 

basis  of  evidence  collected  from  some  girl  students  of  the 

school  for  taking  necessary  action.  Informant  also  prayed 

before police for taking immediate action. 

2. After receiving the aforesaid ejahar, the Officer-in-

charge of  Tezpur PS registered a case bearing Tezpur Police 

Station  Case  No.  1033/08  u/s  366  A  of  IPC.  The  police 

investigated the case.  During the period of investigation, the 

Investigating  Officer  recovered  the  victim  and  thereafter 

produced her for medical examination as well as for recording 

her statement by the Magistrate u/s 164 CrPC. Accused was 

also arrested by the Investigating Officer. And after conclusion 

of investigation, the Investigating Officer submitted the Charge 

sheet against the accused u/s 366 A of IPC. 

3. After  appearance  of  the  accused,  the  learned 

Judicial Magistrate committed the case to the learned Sessions 

Judge, Sonitpur, Tezpur. Then the case was made over to this 

Court.  Accordingly,  trial  was  taken  up  by  this  Court. 

Considering the materials available on case record and relevant 

documents of case diary, the charge was framed against the 

accused under Sections 366 of IPC. Then the contents of charge 
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was  read  over  and  explained  to  the  accused  to  which  the 

accused pleaded not guilty and claimed to be tried. 

4. During the trial, the prosecution has examined as 

many  as  eight  PWs  including  the  Medical  Officer  and  the 

Investigating Officer to bring home the case. Then the accused 

has been examined u/s 313 CrPC, wherein he has denied the 

prosecution  case  totally.  The  accused  has  also  adduced  his 

evidence as DW in support  of defence case. And after the close 

of trial, judgment is delivered. 

5.  Points for determination of the case:

1. Whether the accused kidnapped ( or abducted) the 

victim with  the  intention  to  compel  her  marriage 

with   the  accused person  against  her  will  at  the 

time of occurrence  ?

2. Or whether the victim eloped with the accused at 

that time ?

Discussion,   Decision and reasons for Decision:-  

6. For just and proper appreciation of the evidence 

of PWs and DW, I deem it necessary to discus their evidence 

briefly. 

7. PW -1 is the informant Sri Dilip Das. He is also the 

father of the victim. He has deposed that on 11-12-08 at about 

8:30 a.m. his minor daughter, the victim of the case, who was 

about 14½ / 15 years of age had gone to appear in annual 

examination of Class VIII. But one of the school teacher finding 

her  absence  in  the  examination  informed  the  matter  to 

informant. Then he immediately rushed to the school and he 

was informed by two girl student that the accused Bhutia had 

taken away his daughter from school. Then he searched  for his 

daughter. And finding no clue ultimately he lodged the written 

FIR before Tezpur Police Station. He has proved the said FIR as 

Ext.1. After two months from that incident on one day he found 
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his daughter at Police Station. He also submitted one school 

certificate in support of the age of victim and he has proved the 

said certificate as Ext. 2. 

In the cross-examination, the PW 1 has stated that 

his daughter used to go to school alone. He did not obtained 

birth  certificate  of  his  daughter  as  she  took  birth  at  the 

residence.  The  victim  was  born  on  24-04-1993.  One  girl 

namely,  Jesmin informed him first  about  the occurrence.  He 

also asked the father of accused to hand over the victim to him. 

One of his friend who was the teacher of the said school helped 

him for obtaining the school certificate of victim. He submitted 

the  certificate  with  the  ejahar.  PW  1  has  also  denied  the 

suggestion  that  at  the  time  of  occurrence,  the  age  of  his 

daughter  was above 20 years and his  daughter  willingly left 

with the accused. 

8.  PW -2, the victim has deposed that on 11-12-2008 

at morning she had gone to appear in examination of subject 

Hindi.  But  she  without  appearing  in  the  examination  eloped 

with the accused. She spent two months with him. She also 

solemnized the court  marriage with  the  accused  at  her  will. 

Then on one day one of his related person handed her over to 

Tezpur Police Station along with accused. She signed as Lina 

Begum  in  the  statement  recorded  by  Magistrate.  She  has 

proved the said statement as Ext. 3. 

In the cross-examination, PW 2 has admitted that 

she had developed love affairs with the accused since two year 

back.  Though accused initially  refused to take her  away but 

finally he took her away due to her insistance. She stated her 

age as 20 years at time of solemnizing the Court marriage.  

9. PW-3 is the Medical Officer. The Medical Officer has 

deposed in his evidence that on 11-02-2009  he examined the 

victim  in reference to Tezpur  PS Case No. 1033/08 who was 

being  escorted  and  identified  by  constable  No.  525  Manik 

Basumatary. 
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On examination she ( Medical Officer )found  : 

 “ Height – 150 cm, Weight – 42 kg, Teeth 14/14. 

The girl has prominent secondary sexual character and hymen 

is present at the time of examination. Vagina administered only 

one finger with difficulty. There was no marks of violence or 

injury seen on her body or private parts.  Vaginal semar for 

spermotozoa sent to laboratory. Urine for pregnancy test done 

– the result was negative for pregnancy. USG of pelvis done – 

no intra uterine pregnancy. 

Report of X-ray examination :

Elbow joint :  Epiphysis of long bones are united.

Wrist joint  :  Distal epiphysis radius and ulna are not  

  completed united.   

Iliac crest   :  Epiphysis of Iliac Crest are not united. 

  As per opinion, the age of victim was between 15 to 

17 years. There was no positive findings of rape.” 

Then  she (Medical  Officer)  submitted  the  Medical 

report. She has proved the medical report as Ext. 4. 

In the cross-examination, PW- 3 (Medical  Officer) 

has stated that the age of victim was mentioned in the report 

as per report of Radiologist. But the report of Radiologist was 

not available in the case record.   

10. PW-4,  Smti  Runti  Das,  who is  the mother  of  the 

victim has deposed that she came to know after the occurrence 

that her daughter, the victim had gone away with the accused 

while she  went to school to appear in annual examination of 

Class VIII. At that time her age was about 14 years 6 months. 

Then her husband (PW 1) lodged the ejahar.  

In the cross-examination, PW-4 has stated that she 

heard after the occurrence that her daughter had got married 

with the accused in the Court. She also heard that the victim 

had appeared before the court and also applied for bail for the 

accused. 
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11. PW-5,  Sanjib  Adhikary,  the  school  teacher  has 

deposed that on the date of occurrence he was in examination 

duty at school. But he found the seat meant for victim lying 

vacant.  Then he heard that  the victim had gone away from 

school with someone. 

 In the cross-examination, PW-5 has stated that he 

informed to  the father  of  victim that  though the victim had 

come to school for appearing in the examination but she did not 

appear. 

12. PW- 6, Sri Dwipen Das, the uncle of the victim has 

deposed that at the time of occurrence he was informed by the 

informant regarding the missing of victim girl from school. He 

immediately went to the school. At school he was also informed 

by some girl student that the victim had gone away with a boy 

in a rickshaw. Then he went to the residence of accused and 

told to the parent of accused about the incident.  

In the cross-examination, PW-6 has admitted that 

he had no knowledge if there was any love affairs, that was 

developed by the victim and the accused. He also heard that 

victim had gone away with the accused on a rickshaw. 

 

13. PW-7,  Smti  Hiranmayee  Goswami  is  the  Head 

Mistress of Loknayak Amiya Kr. Das High School in which school 

the  victim  was  reading  in  relevant  point  of  time.  She  has 

deposed  that  when  she  found  the  victim  absent  from 

examination then on being enquired she came to know that 

victim  had  come  to  school  but  did  not  appear  in  the 

examination. The victim was found missing. Lateron the family 

members  of  victim informed her  that  victim had gone away 

with a man. 

14. PW-8, the Investigating Officer, has stated that on 

11-12-2008  the  Officer-in-Charge  of  Tezpur  Police  Station 

received a written ejahar from informant Dilip Das and after 

registering  a  case on  the basis  of  ejahar  and the case was 

endorsed to him for investigation. The he investigated the case. 

Accused appeared before him with a anticipatory bail order. The 
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victim also appear before him at that time. Then he referred 

the victim to the Court  for recording her statement u/s 164 

CrPC. He also referred the victim for medical examination. And 

on the basis  of  material  collected by him (PW 8) S.I  Ismail 

Hussain submitted the chargesheet against the accused. He has 

proved the said chargesheet as Ext. 6.  

In the cross-examination, PW-8 ( the investigating 

Officer) has stated that the father of victim submitted a school 

certificate regarding the age of victim. He did not interrogate 

the Notary who had authenticated the marriage agreement for 

purpose of ascertaining the age of the victim. 

15. The sum and substance of the above discussion of 

evidence of PWs is that only the informant has alleged that the 

victim was taken away by the accused. But other PWs have not 

stated in such a way. Even the victim has admitted that she 

eloped with the accused at the time of occurrence. Other PWs 

except the Medical Officer and the Investigating Officer have 

only admitted that they only heard after the occurrence that 

the victim had gone away with the accused. So, it is found that 

these PWs have not stated any implicating material against the 

accused.  Even  the  School  teachers  (both  PW  5  and  PW  7) 

revealed that as per their information, though victim had come 

to school on the date of occurrence to appear in the annual 

examination  but  she  went  away  with  the  accused  without 

appearing the examination. 

16. The lone DW, the accused has deposed that as the 

victim  insisted  him  to  take  her  away  and  the  victim  also 

threatened him with committing the suicide so he had to take 

the victim away. At that time the age of the victim was 20 

years.  Then  both  the  accused  (DW -1)  and  victim  went  to 

Mongaldoi  and  executed  a  Marriage  agreement  which  was 

authenticated by the Notary. At Mongaldoi they also made a 

“Kabilnama”. DW 1 has proved the Marriage agreement as Ext. 

“Ka”  and the Kabilnama as  Ext.  “Kha”.  The victim appeared 

before Sessions Court and disclosed her age before the Court 
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as 20 years He married the victim because she was above 18 

years at that time. 

In the cross-examination the accused (DW 1) has 

stated that victim had produced one certificate regarding her 

age so he married her. DW 1 has also denied some suggestions 

put to him by prosecution side. 

17. From the  above  discussion  of  evidence  of  DW 1 

(accused) it is found that the accused has contended that he 

took away the victim due to her insistance only and for the 

threatening coming from her. The victim had only eloped with 

him. He has produced two documents in support of his such 

contention. 

18. During the course of argument, the learned Addl. 

Public  Prosecutor  has  submitted  that  though  it  has  been 

revealed  by  the  victim  in  her  evidence  as  well  as  in  her 

statement recorded u/s 164 Cr.P.C that she eloped with the 

accused but it has been proved with sufficient documentary as 

well as oral evidence by the prosecution side that the age of the 

victim was between 15 to 17 years at the time of occurrence. 

So, she was minor at that time. Hence  her consent of victim is 

immaterial  so  it  is  not  relevant.  As  the  accused  kidnapped 

(abducted)  the  victim  whose  age  was  below  18  years,  so 

accused is found guilty for committing the offence u/s. 366 of 

IPC. 

19. On the other hand, the learned defence counsel has 

vehemently countered  the submission of learned Addl.P.P. He 

has further  submitted that  as the victim executed the Court 

marriage with the accused in presence of Notary by stating her 

age as 20 years and she executed the agreement at her sweet 

will, so, there was no illegal motive or intention of accused to 

take her away. Even the victim also executed one “Kabilnama” 

and her age was also stated as 20 years in “Kabilnama”. She 

appeared  before  the  learned  Sessions  Judge  at  the  time  of 

hearing of bail petition for accused and she disclosed before the 

learned  Sessions  Judge  that  she  had  willingly  left  with  the 
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accused.  In support  of  that  submission,  the learned  defence 

counsel  has  submitted  3  decisions  of  Hon’ble  Gauhati  High 

Court -   1)   The decision of the case of Hajarat 

 Ali Vs. State of Assam reported in 

 2004 (3) GLT 110,

 2)  The decision of the case of Mihir Das Vs. 

     State of Assam reported in 2006 (Suppl)  

       GLT 633 and 

 3)   The decision of the case of Tafiz Ali & anr 

Vs. State of Assam reported in 2007(3)  

GLT 481.  

20. After going through the above decisions of Hon’ble 

Gauhati  High Court, I find that the above decisions are very 

much relevant for deciding the instant case. In this context, I 

specially like to cite the observation made by Hon’ble Gauhati 

High Court in para 8 of the decision of the case of Hajarat Ali 

Vs. State of Assam reported in 2004 (3) GLT 110: 

“8. The Apex Court, in Shyam and another Vs. 

State of  Maharastra reported in AIR 1995 SC 2169,  in 

dealing  with  a  case  of  identical  nature,  acquitted  the 

accused who was convicted under section 366 IPC.  In 

the said case, the Apex Court held that the prosecutrix 

though below the age of 18 years being a fully grown up 

girl, did not put up any struggle or raised alarm when 

she was taken away in a bicycle.  Keeping in view the 

Shyam’s case (Supra), it appears that the case at hand is 

squarely covered by the ratio of  the said case. Having 

regard to the Shyam’s case (Supra)  and upon hearing 

learned counsel for the parties and also on perusal of the 

materials  on  record,  the  impugned  conviction  and 

sentence  of  the  petitioner  is  hereby  set  aside  and 

quashed.”

21. The learned defence counsel has further submitted 

that the prosecution has totally failed to establish the fact that 

the  victim was actually  minor  at  the relevant  point  of  time. 



10

Though the age of the victim was stated in the medical report 

as between 15 to 17 years but the age may be varied by two 

years in either side as per Medical Jurisprudence. Moreover, the 

school  certificate  exhibited by the prosecution is  not reliable 

and in support of that submission the learned defence counsel 

has submitted one decision of  Hon’ble Supreme Court  which 

was  been  reported  in  2011  AIAR  (Crl.)  207  wherein  the 

Hon’ble  Apex  Court  clearly  made  observation  regarding  the 

reliability of school certificate and school Register in connection 

with determination of age. 

After  going  through  the  aforesaid  decision  of 

Hon’ble Apex Court, I find that the said decision is very much 

relevant for coming to the decision regarding the determination 

of age of the victim on the basis of school certificate in the 

instant case. In para 43 of the said decision, it was observed by 

Hon’ble Apex Court as :

“43.  We  may  further  notice  that  even  with 

reference  to  Section  35 of  the  Indian Evidence  Act,  a 

public document has to be tested by applying the same 

standard in civil as well as criminal proceedings. In this 

context,  it  would  be  appropriate  to  notice  the 

observations made by this Court in the case of Ravinder 

Singh Gorkhi Vs. State of U.P. (2006) 5 SCC 584 held as 

follows :

  ‘  The  age  of  a  person  as  recorded in  the 

school  register  or  otherwise  may  be  used  for  various 

purposes, namely, for obtaining admission ; for obtaining 

an appointment ; for contesting election ; registration of 

marriage ;  obtaining a  separate  unit  under  the ceiling 

laws ; and even for the purpose of litigating before a civil 

forum i.g.  necessity of being represented in a court of 

law by a guardian or where a suit is filed on the ground 

that the plaintiff being a minor he was not appropriately 

represented  therein  or  any  transaction  made  on  his 

behalf was void as he was a minor. A court of law for the 
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purpose  of  determining  the  age  of  a  party  to  the  lis, 

having  regard  to  the  provisions  of  section  35  of  the 

Evidence Act will have to apply the same standard. No 

dirrerent standard can be applied in case of an accused 

as  in  a  case  of  abduction  of  rape,  or  similar  offence 

where the victim or the prosecutrix although might have 

consented with the accused, if on the basis of the entries 

made  in  the  register  maintained  by  the  school,  a 

judgment of conviction is recorded, the accused would 

be deprived of his constitutional right under Article 21 of 

the  Constitution,  as  in  that  case  the  accused  may 

unjustly be convicted. ” 

22. After  due  consideration  of  above  material  placed 

before me and after appreciation of whole evidence of PWs and 

hearing  the  submissions  of  learned  Addl.P.P  and  learned 

defence counsel, I am of the considered opinion that the whole 

prosecution case depends on the question of age of the victim. 

The learned Addl.P.P has submitted that the victim was minor 

at the relevant point of time so her consent is not relevant and 

material. So from such point of view it can be held that it is a 

clear case of kidnapping because the accused took or enticed 

the  victim  (minor  girl)  away  from  lawful  guardian  without 

consent of such guardian with intent to compel her marriage 

with  the  accused.  On  the  other  hand,  the  learned  defence 

counsel  has  vehemently  submitted  that  the  prosecution  has 

totally  failed  to  prove  the  fact  that  the  victim  was  actually 

minor  at  the  relevant  point  of  time.  So,  the  victim  was  a 

consenting party.  So,  accused can not be held  guilty  in any 

way.  

23. On appreciation of evidence,  it  is  also found that 

though the prosecution has exhibited the school certificate to 

prove the age of the victim as minor, but the prosecution has 

failed to prove the said certificate and the school register either 

by Principal of the concerned Institution or by any authorised 
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person.  And after  considering  the  materials  on  record  in  its 

entirety  and  after  going  through  the  above  observation  of 

Hon’ble Apex Court, I am of the considered opinion that the 

prosecution has totally failed to prove the age of the victim as 

minor  at  the  relevant  point  of  time  on  which  facts  the 

prosecution  case  depends  on  as  submitted  by  learned 

Addl.Public Prosecutor.  

24.  Now,  I  like  to  discuss  the  material  on  record  in 

reference to the points for determination of the case. In regards 

to the first point, it has been found on appreciation of evidence 

of PWs and on close scrutiny of statement made by the victim 

u/s 164 Cr.P.C that the victim willingly left with the accused. 

There is sufficient ground which is reflected in the case record, 

to hold the opinion that the accused never used any force nor 

any  inducement  was  made  for  taking  the  victim away from 

school at the time of occurrence. The prosecution has failed to 

establish the culpability of the accused for which the accused 

can be convicted for the offence u/s 366 of IPC. Regarding the 

second point for determination, it has been already found in the 

foregoing discussion that the victim eloped with the accused at 

the relevant point of time and she got married with the accused 

at her sweet will by executing the deed of agreement as well as 

by executing the “Kabilnama”. She stayed with the accused for 

two  months.  During  that  period,  she  neither  disclosed  the 

matter to any person nor she resisted the accused. So, on the 

basis of such material fact revealed in the case record, I am of 

the considered opinion that the victim had actually eloped with 

the accused. 

25. And the result of the above discussion is that the 

prosecution has failed to prove the ingredients of offence u/s 

366 of IPC with sufficient material which is beyond reasonable 

doubt.  So, the  accused  is  entitled  to  acquittal  on benefit  of 

doubt. 
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O  R  D  E  R

26. As  the  prosecution  has  failed  to  prove  the  case 

beyond all reasonable doubt against the accused person, so the 

accused  person  is  acquitted  on  benefit  of  doubt  and  set  at 

liberty forthwith. 

The bail bond stands discharged immediately from 

the case. 

             Given under my hand and seal of this Court on this 

day, the 28th day of June, 2012. 

( M. Kalita)
 Assistant  Sessions  Judge,
     Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :

(R. Hazarika)
Steno.

****

                         

(M. Kalita)
Assistant Sessions 

Judge,
Sonitpur, Tezpur.
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 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Sri Dilip Das, Informant. 
PW 2 :   Smti Lima Das, victim.
PW 3 :   Dr. J. Begum, M.O.,
PW 4         :   Mrs Runti Das,
PW 5 :   Sri Sanjib Adhikari,
PW 6 :   Sri Dwipen Das,
PW 7 :   Mrs. Hinranmayee Goswami,
PW 8 :   Sri Ramesh Ch. Das, IO.

Defence Witness  

DW 1 :   Md. Abdul Hekim @ Bhutia (accused).     
  

Court Witness :         Nil
 

Prosecution Exhibits:     :   

Exhibit 1    :  Ejahar
Exhibit 2    :  School certificate.
Exhibit 3     :  Statement u/s 164 CrPC of 

  victim.
Exhibit 4     :  medical report.
Exhibit 5     :  Sketch Map.

Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (M. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.


				Assistant Sessions Judge, 							Sonitpur, Tezpur.
	ADVOCATES APPEARED:


